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Your Local US/UK TAX SPECIALIST

Need Tax Assistance? We can help with:
* U.S 1040 Personal Tax Filing

* ITIN Application Assistance

* U.S FATCA Compliance Service

* Streamlined Foreign Offshore filing

* U.K Self-Assessment Tax Filing

* U.S/U.K Tax Planning

We are team of qualified U.S/U.K tax
consultants with prior big 4 experience.

Contact us:
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We provide US/UK tax advice,
planning, and tax return pre tion
wherever you are in the world.

Individual Tax Services:

+ US/UK tax return preparation & planning
+ US expat tax specialists

« Delinquent filing specialists

+ US expatriation

Business Tax Services:

+ US Trusts & Estates

+ US Corporations, Funds & Partnerships
+ US Expansion
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TAX

INTRODUCTION

Over recent years, the UK tax regime as it
applies to expats has been rather turbulent, as
successive Governments have overhauled key
parts of the tax system as it affects expatriates.
Indeed, over the past few years, this article has
focused heavily on wide ranging changes to the
domicile and remittance basis rules announced
in 2015. This year, we go back to basics (if you
can call any of these rules ‘basic’) and look at
tax residence.

THE SCOPE OF UK TAXATION

The scope of UK income tax, capital gains
tax, and inheritance tax is based on a person’s
residence and domicile status, as well as on
the source of income or capital gains, and for
inheritance tax purposes the situs of assets.

Residence under UK tax law is determined
by reference to a complex set of criteria known
as the “Statutory Residence Test” (or “SRT”).
Essentially, this works to treat a person as
resident in the UK based on the extent of their
connections to the UK and the amount of time
that the person spends in the UK. Domicile is a
concept of UK general law. A person’s domicile
is generally the territory which that person
considers to be their permanent home. Expats
who have been in the UK for several years
should also be aware of the concept of “deemed
domicile”. Broadly speaking, this means that
any person who has been resident in the UK at
any point in fifteen out of the previous twenty
tax years will be treated as domiciled in the UK
for income tax, capital gains tax, and inheritance
tax purposes.

For an expat in the UK, understanding their
residence and domicile status is important to
ensure that they are able to comply with the
tax obligations imposed on them, and to allow
them to understand the opportunities that may
be available.

A person who is resident and domiciled in
the UK is generally taxed in the UK on their
worldwide income and capital gains, whereas
someone who is not UK resident can usually
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only be taxed on UK source income or capital
gains on the disposal of certain types of UK
assets (e.g. real estate). Those who are resident
but not domiciled or deemed domiciled in the
UK can elect into the torturously complex but
often advantageous remittance basis rules.

RESIDENCE AND THE STATUTORY
RESIDENCE TEST
The SRT came into effect in 2013, and was an
attempt to provide an unambiguous framework
for determining a person’s residence status in the
UK, as the Government at the time felt that the
previous system contained too much uncertainty,
resulting in opportunities for abuse. It is fair to
say that, to a reasonable extent, the SRT does
succeed in removing much of the uncertainty
that surrounded the determination of residence
for tax purposes. However, in doing so, it also
added a great deal of complexity to the matter.
The SRT works by setting out a series of
tests to be followed in order until a definitive
conclusion can be reached.

STEP 1 - THE FIRST AUTOMATIC
UK TEST (THE 7”183 DAY RULE”)
The first, and perhaps most straightforward
of these tests specifies that a person will be
considered resident in the UK for the tax year
in question if that person has spent 183 days or
more in the UK during that year.

For the purposes of this test (and for that
matter, all of the other tests in the SRT which
make reference to days spent in the UK), a
person is considered to have spent a day in the
UK if they are present here at the end of the day
(i.e. at midnight on that day). As with all rules,
this one does have exceptions which can impact
a person’s day count.

One such exception is that being present at
midnight does not count as a day in the UK if
the person is merely in transit between two other
locations. This means that you could arrive in the
UK in the evening, check into a hotel near the
airport, and leave the UK the following morning
without being considered to have spent a day



here (provided that you do not engage in any
activities that could be considered unrelated to
your passage through the UK, such as meeting
with friends, going into the office, etc.).

Additionally, days spent in the UK as a
result of exceptional circumstances can be
disregarded. This might typically be relevant
to someone who is unexpectedly hospitalised
whilst visiting the UK.

In certain circumstances, a person can also be
deemed to be present for a day in the UK, even
if they were not present at midnight. This will
be relevant only in cases where the individual
concerned was resident in the UK in at least 1 of
the previous 3 years’ has at least 3 “ties” to the
UK (more on these “ties” later), and has been in
the UK during the year for more than 30 days
without being present at midnight.

STEP 2 - THE AUTOMATIC

OVERSEAS TESTS

If the 183 day test is not met, the SRT contains 3

tests which can automatically result in a person

being considered not UK resident.

1. The first automatic overseas test provides that
a person will not be considered resident in the
UK if they had been resident in at least 1 of the
previous 3 years and have spent fewer than 16
days in the UK during the year in question.

2.The second automatic overseas test provides
that a person will not be considered resident
in the UK if they had not been resident in at
least 1 of the previous 3 years and have spent
fewer than 46 days in the UK during the year
in question.

3.The third automatic overseas test applies
where a person works “sufficient hours”
overseas during the tax year without any
significant breaks, spends less than 91 days
in the UK during the tax year, and works
for more than 3 hours during the day in the
UK on less than 31 days during the year.
Whether a person has worked for sufficient
hours overseas is determined by reference to
a somewhat convoluted formula, but broadly
speaking, the threshold to meet is 35 hours per
week of overseas work.

The restrictive nature of these automatic overseas

tests means that they are generally of little use
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to most expats who have come to the UK for
anything other than very brief trips.

STEP 3 - THE SECOND AND THIRD

AUTOMATIC UK TESTS

If you have made it through all of the above

tests without reaching a definitive answer,

the next step is to look at the remaining
automatic UK tests. As the name suggests,

meeting either of these tests will result in a

person automatically being considered resident

in the UK for tax purposes.

1. The second automatic UK test applies where,
for an uninterrupted period of 91 days (30 of
which must be in the tax year concerned), a
person has;

a.a home in the UK in which they are
present on at least 30 days during the tax
year; and either

b. no home overseas; or

c. an overseas home or homes in each of which
they are present on fewer than 30 days
during the tax year.

It is worth pointing out here that the 30 days
of presence rules in this test do not follow
the standard principle that you are considered
present if you are here at midnight. A person is
considered present in a home for a day if they
spend any amount of time there at any point
during the day.

. The third automatic UK test is concerned with
individuals who are considered to be working
full time in the UK. The test applies in cases
where an individual works full-time in the UK
for any period of 365 days with no significant
break in their work, and
a. all or part of the 365 period falls within the

tax year;

of the total number of days in the 365 day

period on which the individual worked for

more than 3 hours, more than 75% are days
where they worked more than 3 hours in the

UK; and

. at least 1 day which is in both the 365 day
period and the tax year is a day on which
the individual worked more than 3 hours
in the UK.

It should be noted that the definition of full-time

work in the UK, much like that for the

b.



third automatic overseas test, is based on a
convoluted formula. However, the end result is
similar — a person is generally considered to be
working full-time in the UK if they work more
than 35 hours per week here.

There are exceptions to this test for people
whose job consists of performing duties on board
a vehicle, aircraft, or ship while it is travelling.

STEP 4 - THE “SUFFICIENT TIES”
TEST

If you have managed to work through all of
the automatic tests outlined above, and are still
unable to reach a definitive decision on your
residence status in the UK, the final port of
call is the sufficient ties test. This test works by
allowing an individual to spend a certain amount
of time in the UK without becoming resident
here, but by fixing that amount of time on the
extent of their ties to the UK (the more ties you
have, the less time you can spend here).

For individuals who were not resident in the
UK in any of the 3 preceding tax years, there are
4 ties that need to be considered: ‘family tie’,
‘accommodation tie’, ‘work tie’, and ‘90-day
tie’. For those who had been resident in at least
1 of the preceding 3 tax years, a fifth ‘country
tie’ is included.

A person is considered to have a family tie
if any of the following are considered resident
in the UK in their own right: their spouse or
civil partner; their partner, if living together as
husband and wife or as civil partners; or their
child (if that child is under the age of 18 and if
the person spends time with the child on at least
61 days during the year).

A person is considered to have an
accommodation tie if they have a home available
in the UK for a continuous period of at least 91
days during the year; and

1. They spend at least 1 night there during the
year; or

2.1f it is the home of a close relative (i.e.
parent, grandparent, child, grandchild, or
sibling), they spend at least 16 nights there
during the year.

A person is considered to have a work tie if they

do more than 3 hours of work per day for a total

of at least 40 days during the year.

A person has a 90-day tie if they have spent
more than 90 days in the UK in either or both of
the previous 2 tax years.

If relevant, a person will have a country tie if
they have spent more days in the UK during the
year than they have in any other country.

The following table indicated how many ties
are needed for a person to be considered UK
resident based on the number of days spent here.

SPLIT YEARS

The UK tax year ends on 5 April each year. The
rules set out above determine whether a person
is considered resident in the UK or not resident
in the UK for the tax year, but it is possible to be
resident for only part of a tax year, in which case
the tax year is effectively split into two. This is
commonly known as “split year” treatment.

The SRT provides guidance on no less than 8
set of circumstances where split year treatment
can apply. These are as follows:

1. Starting full time work overseas.

2. Being the partner of someone starting full time
work overseas.

3. Ceasing to have a home in the UK

4. Starting to have a home only in the UK

5. Starting full time work in the UK

6. Ceasing full time work overseas

7.Being the partner of someone starting full time
work in the UK

8. Starting to have a home in the UK.

Days Spent in the UK

UK Ties Needed

Resident in 1 or More of the
Previous 3 Years

Not Resident in 1 or More of
the Previous 3 Years

16 — 45 4

N/A

46 - 90

4

3
91 - 120 2
120 + 1
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Each of these circumstances encompasses
its own set of criteria and rules governing their
applicability and the date on which the change
in residence occurs. Furthermore, it is entirely
possible that more than one circumstance might
apply and where this is an issue, the SRT
provides guidance on which takes priority.

DUAL RESIDENTS

As if this were not complex enough, the rules

outlined here are applicable for UK tax purposes

only. Other countries and taxing jurisdictions
have their own rules governing tax residence. As

a result, it is not beyond the realm of possibility

to be considered resident in two places at the

same time — something which can cause tax
issues for those concerned.

Depending on which countries are involved,
is problem can be mitigated through reliance
on tax treaties — bilateral, or in some cases
multilateral, agreements between countries to
determine taxing rights where both jurisdictions
can lay claim under their own domestic laws.
Fortunately, the UK has one of the most extensive
networks of tax treaties of any country.

Most tax treaties are based on the OECD
Model treaty (except those to which the US is a
party, as the US has its own Model treaty),
and then modified by negotiation. As a result,
most have almost identical articles dealing with
cases of dual residence. Therefore, if a person
is considered to be tax resident in the UK under
the SRT, but also tax resident in another country
with which the UK has a tax treaty, the terms of
that treaty can override the SRT.

Both the OECD and the US Model treaties provide
the following criteria for determining residence:

1. Where a person is resident in both countries
under the laws of those countries, they shall
be considered resident only on the country in
which they have a permanent home.

2. If the person has a

permanent home in both

countries, they shall be
considered resident only in
the jurisdiction to which their

V. personal and economic ties

are closer (known as their

‘centre of vital interests”’).

3.If their centre of vital interests cannot be
determined, or if they have a permanent home
in neither country, they are resident only in the
country in which they have a habitual abode.

4.If the person has a habitual abode in both
countries or in neither, they are considered
resident only in the country of which they are

a national.
5.If the person is a national of both countries

or of neither, the authorities of both countries

must settle the case by mutual agreement.

Whilst reliance on the tax treaties can be
extremely helpful, it is a specialised area and
should be properly disclosed on tax filings. It is
also worth pointing out that, if you do happen to
be a US citizen, you can use treaty provisions
such as the one noted above to prevent yourself
inadvertently becoming resident in another
country (e.g. the UK), but not to claim non
resident status in the US.

All of this demonstrates that determining your
residence status for tax purposes is infinitely
more complicated than you might reasonably
expect, and care should be taken in this regard as
HM Revenue & Customs do periodically like to
make enquiries into tax returns with a particular
focus on residence issues.

For more information, please contact:
Matthew Edwards

Senior Tax Manager

Satis Tax Ltd

Tel: 020 7004 7126

Email: matthew.edwards@satisuk.com
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The Challenge called FATCA

Since the United States introduced the Foreign Account Tax Compliance Act in 2010, a larger number
of Americans have renounced their ULS. citizenship. This increase seems o be relared ro FATCA, alchough
motives are personal and vary from person to person. The buzz around the new tax laws in the fourth quarrer

of 2017 however, may have resulred in a decrease of citizenship renunciations ar the end of the year.
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the emortions when it concerns the power of the Internal Revenue Service and its grasp on U.S. connecred

Renouncing one’s citizenship of course is a rigorous step, and should nor be raken lightdy, bur it ir

persons living abroad as well as financial instirurions across the globe.

Those that have been an expat for a longer period of time, probably have found their way o deal with
FATCA, although many still consider it a nuisance. New American expats will probably be overwhelmed
by the American tax regulations, on top of everything clse they have w deal with after their relocation
1o a new country, another culture, their brand-new job and new colleagues, an unfamiliar language and

different fiscal systems. Maybe FATCA is giving you a headache as well?

At Beacon Financial Educarion we know rthe while living abroad. When in need of a iu-m;n.nl
cas face. After all, we financial or rax advice, we can pur you into
are American Expats too. We understand your  contact with an independent financial advisor

red Partner Nerwork. The

financial concer Beacon Financial Education  from the Beacon P
' N
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nizes  seminars  with ican  hnancial advisor also be able o help you wirh

Ch and Schools to educate Americans and questions x»g..xdil v [RAs, Rorth 1RA. 401Ks and
U.S. connecred pe abour the implications of  IRA rollovers, and rtaxes in the U.S. as well as the

FATCA and how they can m their w country you currently reside in, ¢t ceterma

www.beaconfinancialeducation.org

Beacon Financial Education does not Provide financial, tax or legal advice, None of the information should be
considered financial, tax or legal advice. You should consult your financial, tax or legal advisors
for information concerning your own specific tax/ legal situation.



